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Cutting Out the Middleman: Physicians Can
Contract Directly with Employers-

A Viable Alternative to Adversarial
Managed Care Agreements

Howard “A.].” Lester*

Os, PPOs, and other managed care “middlemen” control the
means by which most physicians do business with employers. As
physicians face dwindling reimbursements, greater practice re-
strictions, and increased pressure to sign adversarial middle-
man contracts, interest in direct contracting has grown.

This article introduces direct contracting as an important al-

ternative to commercial managed care agreements; cites the key
advantages and process of direct contracting; and offers practical recom-
mendations for helping physician practices successfully negotiate direct physi-
cian/employer agreements.
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Editor’s Note: This article presents an interesting alternative approach to managed care contracring. It may be ap-
plicable to situations and locations where practices may have special leverage in such contracting.

This article is not intended to provide legal advice nor negotiating guidelines but simply to alert readers that the
possibility of direct contracting may exist. Legal counsel should be songht in any negotiations and contracting.

INTRODUCTION

Cutting ourt the middleman is an idea as old as busi-
ness itself, affording the buver and seller direct access to
cach other, without the usual costs, interference, or ulte-
rior motives of an intermediary. Yet, when it comes to
managed care, commercial HMOs, PPOs, and carriers

versarial contracts containing ever-dwindling reimburse-
ments, greater practice restrictions, and little choice but
to sign. Mceanwhile, they dangle huge physician networks
in front of employers, relentlessly pushing their networks
as the only means for managed care savings and access.

still control most of the means by which doctors and em-
ployers can do business rogether.

Managed care middlemen dangle their huge mem-
berships in front of physicians, relentlessly pushing ad-
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... commercial HMQOs, PPOs, and carriers
still control most of the means by which
doctors and employers can do business
together.

However, as problems mount in the managed care
industry and public criticism escalates, both corporate
benetit departments and physicians are finally taking a
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closer look at cutting out the middleman and doing busi-
ness directly with cach other. For physicians who have ac-
cepted the worst choice of having no choice (but to sign
middleman agreements), direct contracting represents the
chance to regain control over the practice of medicine.
For emplovers facing accelerating health care costs (esti-
mated to produce a 76% increase in costs over the next
five vears, according to a recent Hewitt Associates sur-
vey), plus double digit premium increases and declining
service, direct contracting represents the chance to regain
control over health plan expenditures and improve em-
plovee satistaction.

... direct contracting represents the
chance to regain control over the practice
of medicine.

The following information and insights are based
upon actual direct contracting conducted by A.J. Lester
over an cight-year period on behalf of major self-funded
corporations, including Perduce Farms, SYSCO
Corporation, U.S. Cellular, Global Marine, Blue Bell
Creamerics, and Randalls Food Markets (Safeway), en-
compassing direct agreements with nearly 100,000 phvsi-
cians across 32 states.

ADVANTAGES OF DIRECT CONTRACTING

Though managed care middlemen don’t want em-
ployers or physicians to know it, dircct contracting ofters
many distinct advantages.

Win-Win Agreements

Unlike typical managed care agreements with dozens
of pages of small-font legalese, direct agreements are gen-
erally short, readable, and protect both parties’ interests.

Direct agreements fully disclose all financial
and contractual terms to both parties.

Middlemen never disclose the terms of provider
agreements to employers, nor the terms of the emplover
agreements to providers. Direct agreements fully disclose
all financial and contractual terms to both partics.
Nothing is hidden, so both parties win.

Healthier Reimbursements

Direct agreements compensate the physician fairly
without compromising potential savings for the emplover.
Reimbursements can be based upon reduced fixed fees or
simple discounted fee arrangements. Because there is no
middleman “cut” or monthly network access fees, overall
costs are typically lower than commercial nerworks, so
employer-owned networks can actually save claim dollars

and reduce plan costs, while still providing higher physi-
cian reimbursements.

Opportunity to Negotiate Better Terms

Managed Care Organizations (MCOs) develop “best
practice” reimbursement schedules with standard pricing
based on demographics, specialty, or utilization, trom
which they allow little deviation. Their inflexibility pre-
cludes physicians from negotiating specific reimburse-
ments without negotiating the entire fee schedule or
methodology.

Direct agreements inherently use fair reimburse-
ment schedules to be widely approved quickly, without
additional modificarions. Consequently, employers arc
more flexible with regard to occasional reimbursement
modifications. Physicians who are aware of practice costs
and prevailing reimbursements, and who possess percip-
ient negotiating skills, can negotiate better contracts di-
rectly with emplovers than with MCO middlemen.

Stronger Direction to Network Providers

By owning the nerwork and controlling the health
plan, emplovers can more effectively direct, or steer, em-
plovecs to network providers. Direct networks are de-
signed to mect specific employer needs in designated
emplovee locations, so providers can more accurately an-
ticipate prospective patient volume and can ultimately
count on the emplover’s support. Managed care compa-
nies build networks first and then try to fit emplovers into
them, disregarding conflicting emplover needs, and cre-
ating stecrage inconsistencies and service problems.

Under conventional managed care agreements,
health plans include some cost-containment and strict ad-
ministrative requirements. To contain costs and enhance
profitability, commercial networks use restrictive contract
requirements to micromanage the delivery of medical
care. Direct agreements generally have fewer limitations
on what doctors can and cannor do, as long as thev use
sound medical judgment, which means there is less sec-
ond-guessing of physicians’ treatment decisions.

Direct agreements create and sustain the emplover’s
support of physicians’ decisions, not the continual ques-
tioning of them. For employers and physicians working
together under direct contracts, the goal is alwavs opti-
mum patient health.

Less Staff Time and Resources Spent on
Administration

Because direct contracts typically are based on sim-
ple, self-funded plan designs, they contain fewer rules, re-
strictions, and filing requirements than conventional HMOs
or PPO agreements. Therefore, the physicians® office staff
do not waste time determining what treatments and pro-
cedures are covered and whom to call when problems
arise. Considering the time usually spent by physicians’
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statt on administering multiple (and sometimes conflict-
ing) managed care agreements, cach replacement of a
commercial agreement with a direct agreement can result
in a huge savings of statf time and, therefore, monev.
Direct access to emplovers also facilitates quicker prob-
lem resolution and helps establish a more productive work-
ing relationship between the parties.

A Welcome Change from Commercial
Managed Care Agreements

Physicians express approval ot direct contracting tor
many reasons, bur mostly because direct agreements are
not HMO or PPO agreements. Direct contracts straight-
torwardly establish a beneficial business relationship between
physician and employer, making these agreements a wel-
come and revitalizing change from the complex, con-
tenttous, and one-sided contracts often forced upon
providers by managed care middlemen.

THE PROCESS OF DIRECT
CONTRACTING

The inherent advantages of direct contracting make
it a strong, stable, and valuable source of patient revenue.
The entire concepr of direct contracting has been obfus-
cated by other managed care issues, so it is understand-
able that practice managers, physician management firms,
and consultants often overlook its potential in licu of tra-
ditional middleman approaches. But, because direct agree-
ments can prove to be a vital part every practice’s managed
care mix, physicians themscelves should initiate a closer
look at the process of direct contracting.

Review Current Managed Care
Agreements

In approaching direct contracting, phvsicians should
first review their current managed care contracts and de-
cide which ones are inancially or administratively disad-
vantageous. The willingness to cancel, or not renew,
detrimental contracts provides important impetus, espe-
cially when the selt-insured emplovers represented under
those contracts can be approached directly. Physicians
should also consider as potential direct contracting prospects
thosce local self-insured emplovers that offer managed care
benefits, but are dissatisfied with the service, or have lit-
tle or no access to physician nerworks. Emplovers gener-
ally welcome direct agreements with physicians when other
oprions arc unavailable, especially when it helps solve ser-
vice or access problems, or activates managed care bene-
fits for employees who would otherwise have none.

Replace Disadvantageous “Middleman”
Agreements

According to the widely publicized Commonwealth
Fund Survey of Physicians’ Experiences with Managed

Care conducted by Louis Harris and Associates, 90% of
Amcrican physicians surveved have managed care patients,
and half of physicians are contracted with five or more
managed care plans. It is impractical, at best, for any physi-
cian to consider replacing all existing managed care agree-
ments with direct contracts. Well-run commercial networks
that ofter reasonable physician contracts, reimbursements,
and scrvice, while providing emplovers with adequate sav-
ings and service should be retained. However, direct con-
tracting should always be considered as a replacement tor
and an alternarive to those agreements that are not serv-
ing the physicians® best financial or protessional interests.

Understand the Response of Carriers
and MCOs

Though direct contracting is gaining momentum
among physicians and emplovers, insurance carriers and
managed care middlemen are often too busy with their
own problems or profit motives to pay much attention to
direct agreements. Those who do notice tend to oppose
it because, as middlemen, the whole concept of direct con-
tracting cuts them out of the picture. Emplovers and physi-
cians who raise the topic with commercial HMOs, PPOs,
or insurance carriers usually encounter resistance to direct
contracting or find thev’re being ralked out ofit.

Determine Whether Current Agreements
Restrict Direct Contracting

While it is advisable to have all agreements legally
reviewed, remember that commercial managed care agree-
ments are written specifically to protect the middleman’s
interests. As such, they may include terms prohibiting
physicians from contracting dircctly with employers.
Physicians should never to sign an agreement containing
such a clause or should negotiate the clause out. The
HMO or PPO cmplover agreement may also prohibit di-
rect contracting, though emplovers should be discour-
aged trom signing such agreements. Essentially, emplovers
and physicians should always retain the right to contract
directly, regardless of other contractual arrangements.

Acknowledge Any Potential Conflicts
of Interest

There’s no reason why a physician, group practice,
or IPA shouldn’t approach local emplovers with the of-
ter ot a direct contract, but, from a practical standpoint,
contacting emplovers directly may appear as a conflict of
interest with other managed care arrangements. Carriers,
HMOs, and PPOs mav be actively pursuing as client the
same emplover with whom the provider is seeking a di-
rect agreement. It's always preferable for the emplover to
initiate dircct contracting through a company represen-
tative or experienced direct network consultant.



Demonstrate Willingness to Contract
Directly, Even for Few Employees

The decision to contract shouldn’t be based solely
on potential patient revenue, but should tocus on whether
the concept of direct contracting makes business sense.
True, the upside may not be huge when few emplovees
arc involved, but there’s virtually no downside to a direct
agreement cither, Even in caprive patient markets where
doctors will get the patients with or without managed
care, the only way emplovers can offer emplovees man-
aged care benefits is through a nerwork of contracted
physicians. For doctors who disdain commercial managed
care, the direct agreement guarantees that the emplover
won’t have to turn to a commercial network to gain man-
aged care access for emplovees.

Establish Balanced & Reciprocal
Contract Terms

Although it’s impractical ro outline here all the nec-
essary contractual terms, phvsicians should look first and
foremost for balance and mutually beneficial financial
terms in the agreement. The best direct contracts are short
(five pages or less), concise, and establish a strong work-
ing partnership between the parties. Thev clearly ac-
knowledge the health of the patient as the ultimate concern
ot both the emplover and physician. A direct “win-win”
agreement provides written assurance of the reimburse-
ment, timeframe for pavment, and exact terms for the pro-
vision of plan benefits and processing of provider claims.

Recognize Employer’s
Decision-Making Process

Sometimes, a local emplover may express interest in
a direct agreement, vet decisions on such matters mav be
made at a corporate benefits department located elsewhere.
Many emplovers assume that it an MCO does not already
have networks in certain arcas, none are available. Where
networks are available, the emplover may be oblivious to
physician dissatistaction with these networks and their sub-
sequent receptiveness to direct contracting. Most corpo-
rate benefits executives have no experience with direct
contracting and may be unaware that direct contracting is
a viable alternative. Physician support of and willingness
to participate in direct agreements can bolster this viable
alternative to the decisive advantage of both partics.

Support & Promote Employer Efforts to
Contract Directly

Although the onus mav still be on the emplover to
initiate the process, physicians can do a lot to help local
employers understand the value of direct contracting,.
Through informal means, as well as through personal and
professional relationships with key corporate executives,
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physicians can actively target strategic decision-makers at
cach major emplover. Whether it is the CEO, CFO, or VI
of Human Resources, physicians can introduce the con-
cept of direct contracting and express their desire to ne-
gotiate “win-win” agreements. The emplover can then
initiate the actual process without jeopardizing the physi-
cians’ position with other MCOs. It is also advisable to re-
fer emplovers to a qualified direct contracting consultant
who can assist in the planning and implementation of the
emplover networks.

Initiate a Direct Agreement Yourself

Initiating a direct agreement can be as simple as hav-
Ing an attorney or practice management firm draft a simple
buyer/seller contract and then approaching local employ-
ers with it. The American Medical Association website has
an excellent Model Managed Care Contract [ hrrp://
www.ama-assn.org/wma/upload/mm/38/mmcemsa.pdf] from
which pertinent terms can be drawn for a direct agreement.
Don’t assume that practice management consultants or busi-
ness managers will know about or suggest direct contract-
ing as an alternative. Physicians may find it necessary to
instruct their medical service organizations or consultants
to actively seck out direct agreements with local employers.
Another way to initiate the direct contracting is to contact
the emplover’s benefit consultants or in-house benefits de-
partments directly and express the desire for a direct agree-
ment. If there is interest on the company’s part, it can expend
the necessary time and resources to develop a mutually ben-
chicial direct agreement both parties can approve.

BECOMING AWARE

Direct contracting is not so much a well-kepr secret
as much as it is a little known and often misunderstood
area of opportunity of which more physicians need to be
aware. The fact is that commercial HMOs and PPOs are
not the only way that physicians can gain access to em-
plover-pavers, especially when direct agreements with
community emplovers can be negotiated reasonably, at
fair terms, and with the greater likelihood of a more sta-
ble and advantageous relationship.

With so many contracts already in place, middlemen
probably will always be a big part of the commercial man-
aged care picture. However, physicians can do a lot to bal-
ance their managed care involvement and control their
own destinies by remaining open and receptive to direct
contracting, being willing to replace disadvantageous mid-
dleman agreements with direct contracts, and supporting
and encouraging local emplovers to contract directly. This
opportunity will certainly grow as more employers realize
that HMOs, PP'Os, and other conventional approaches
are not the only way to provide managed care access, es-
pecially when so many physicians will readily do business
under mutually beneficial direct agreements. ]
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